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On 17 October 2016, the Texas Medical 
Board (‘Board’) voluntarily dropped its 
appeal of the Court’s refusal to dismiss 
Teladoc’s case against the Board. 
Interestingly, the appeal itself was notable 
as it was not an appeal of the Court’s 
final ruling, but of the refusal to grant 
the Board’s motion to dismiss Teladoc’s 
suit on the basis that the Board acts as a 
state agency under law and is therefore 
immune to suit. The parties have obtained 
a stay of the lawsuit until April 2017 in 
order to attempt a negotiated settlement. 
This coincides with the convening of the 
Texas legislature in the first half of 2017.

The original suit was brought by Teladoc, 
a national telemedicine company, 
against the Board in 2015 over a rule that 
requires physicians to either meet with 
patients in person before treating them 
remotely or else have other providers 
physically present with the patients 
while the telemedicine physician treats 
them for the first time1. Teladoc alleged 
that because the Board was made up of 
practicing doctors with a financial interest 
in limiting telemedicine, the Board’s 
passing of what Teladoc considered to be 
anti-telemedicine regulations constituted 
a violation of antitrust laws. The Board, 
however, has characterised the new 
rules as the best balance of convenience 
and safety for the citizens of the state.  

The Board filed a motion asking for the 
suit to be dismissed on the grounds 
that since the Board is supervised by 
the state it is therefore a state agency. 
The Court rejected three of the Board’s 
main arguments for dismissing the case, 
including that the Board should be 
immune from antitrust liability as a state 
agency. This decision was based largely 
on a US Supreme Court ruling in North 
Carolina Dental Board v. FTC2, wherein 
the Court held that state licensing 
boards made up of active members 
of the professions they regulate, such 
as practicing dentists and physicians, 
are not immune from antitrust laws 
unless they are actively supervised 
by the state3. The Board appealed the 
Court’s decision to a higher court.

A Board representative called the 
decision to drop the appeal “purely 
strategic,” but many believe that 
the appeal was dropped due to 
the influx of amicus curie briefs that 
were filed with the Court, most of 
which supported Teladoc’s appellate 
position. This includes a significant brief 
jointly submitted by the United States 
Federal Trade Commission (‘FTC’) 
and Department of Justice (‘DOJ’)4. 
In this brief, the FTC and DOJ told the 
Court to ignore the Board’s appeal of 
Teladoc’s case that prevents the Board 

from implementing a rule that curbs 
telemedicine practices in the state, 
saying that the Court doesn’t have the 
authority to review the decision and 
the rule itself should be thrown out. 
“The [Board] did not carry its burden to 
show active supervision,” the DOJ and 
FTC said5. The purpose of the active 
supervision requirement is to ensure that 
an anticompetitive decision promotes 
state policy, not private interests6. In 
response to the Board’s argument 
that state supervision is available at all 
times, the FTC and DOJ relied on the 
North Carolina Dental Board decision, 
stating that the “mere potential for state 
supervision is not an adequate substitute 
for a decision by the state” and “there 
is no evidence that any disinterested 
state official reviewed the [Board] rules 
at issue to determine whether they 
promote state regulatory policy rather 
than [Board] doctors’ private interests 
in excluding telehealth - and its lower 
prices - from the Texas market7.”

The CATO Institute (‘CATO’), a prominent 
public policy research organisation, also 
submitted a brief in support of Teladoc8. 
Like the FTC and DOJ, CATO looked to 
the North Carolina Dental Board decision 
in its brief, arguing that creating barriers 
to entry results in higher prices and fewer 
choices for consumers and diminished 
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opportunities for entrepreneurs and 
workers9. CATO further argued that while 
it may be appropriate for a regulatory 
body to be exempt from antitrust laws 
to achieve a specialised purpose, this 
should not grant a licensing board 
an unfettered ability to claim such 
immunity unless they are appropriately 
supervised by state officials10. 

The Court did receive briefs in support 
of the Board: one jointly written by the 
American Medical Association (‘AMA’) 
and the Texas Medical Association 
(‘TMA’)11, and a second filed by the 
Federation of State Medical Boards 
(‘Federation’)12. These briefs argued 
that allowing Teladoc’s antitrust suit to 
proceed would be detrimental to state 
medical boards nationwide. The AMA 
and TMA stated that while the potential 
benefits of telemedicine for patients 
are significant, so is the potential for 
fraud and abuse, including the over-
prescription of drugs. ‘Based on current 
knowledge, the manner of practicing 
telemedicine that will best advance public 
health and welfare remains unsettled,’ 
the brief said13. ‘The board is an agent 
of the State of Texas. Its members, 
primarily physicians, are charged by 
statute with regulating medical practice 
for the benefit of the people of Texas. In 
that regard, its telemedicine regulations 
were promulgated to fulfill that statutory 
duty. Its actions should not be subjected 
to plenary review, by non-physicians, 
under federal antitrust laws14.’

Similarly, the Federation argued that 
the Board’s rule was clearly made in 
accordance with state laws, with the 
best interest of the patients in mind and 
subject to public comment. Further, if 
the lawsuit was allowed to proceed, this 

could set a precedent whereby state 
medical boards will have to choose 
between promoting public health or 
‘advancing federal competition policy15.’

A result for Teladoc, combined with 
the North Carolina Dental Board 
decision, may open the door to many 
state regulations that potentially create 
barriers to entry or limit competition 
being challenged by private individuals 
and corporations. States will also need 
to evaluate how they interact with 
regulatory boards, as it has become 
clear that constant supervision and 
review is needed in order for the 
particular board to claim it is a state 
agency, and therefore immune to suit.

Perhaps most interesting, these results 
may create an opportunity for regulations 
to become negotiable between the 
state board and the interested private 
parties during the development phase. 
The state will need to balance its duty to 
protect its citizens from services that do 
not meet a required level of care with the 
state’s interest in ensuring that its citizens 
have access to emerging technologies 
and service delivery methods.  

This approach is being seen in Texas. 
While the Board and Teladoc continue 
their fight in the Court, three groups 
in Texas have come together to begin 
discussions around the development of 
new regulations related to the practice 
of telemedicine. The Texas e-Health 
Alliance16, TMA, and the Texas Academy 
of Family Physicians17 are working in 
collaboration to develop a telemedicine 
bill for the upcoming legislative session. 
Negotiations of this legislation are still 
in their infancy, but stakeholders have 
expressed confidence that a form of 

the legislation will be enrolled that 
reduces the limitations on the use of 
telemedicine and help more individuals 
gain access to the care they need18. 
The proposed changes would clarify 
and allow an appropriate practitioner-
patient relationship to be established 
via telemedicine when certain criteria, 
like the use of video and/or store-
and-forward technology, are met.

The new regulations under discussion in 
Texas are modeled in part on a law passed 
this year in Indiana. The most notable 
change that the proposed legislation 
makes is redefining how a physician-
patient relationship is established 
through the use of telemedicine. As 
discussed above, current regulations 
require a face-to-face consultation in 
order to prescribe any medications to a 
patient via telemedicine. This proposed 
legislation changes that, providing that 
a physician-patient relationship can 
be established so long as the same 
standards of appropriate practice are 
being followed and the physician provides 
services through the use of synchronous 
audiovisual interactions without relying 
solely on audio-only communications.

Medical boards in other states have 
revised their regulations to be more 
accommodating of telemedicine as 
the use of this technology is becoming 
more widely accepted, especially as the 
necessary technology improves and 
becomes more accessible. Texas appears 
to be an outlier with its relatively restrictive 
regulations. However, telemedicine 
is being utilised throughout the state. 
Providers, payers and entrepreneurs 
are already facilitating the delivery of 
care through traditional and innovative 
telehealth platforms and programs.
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OECD report examines 
adoption of ‘New Health 
Technologies’ 

NEWS IN BRIEF

The Organisation of Economic Co-operation and Development 
(‘OECD’) published a report on New Health Technologies: 
Managing Access, Value and Sustainability on 16 January 
2017, which discusses the need for an integrated approach to 
managing health technology to mitigate clinical and financial 
risks and provides a set of recommendations for policymakers 
to embrace the opportunities presented by health technologies 
whilst appropriately managing the risks. The OECD’s report 
analyses the progress made through the adoption of health 
technologies so far and the potential future impact. 

The OECD’s report stresses the ‘immense opportunities’ 
presented by new health technologies but also the novel 
challenges they present for all stakeholders, including 
policymakers, regulatory authorities, payers, physicians and 
patients. The report analyses policies impacting the use 
of digital technology, precision medicine, medical devices 
and pharmaceuticals, and puts forward recommendations 
on how health systems and policymakers should adapt in 
terms of assessment and uptake of health technologies. 

The recommendations put forward in the report include: 
steering investment in biomedical research and development 
and preparing for upcoming technologies in the health 
sector; adapting policies to regulate market entry of new 
technologies; using health technology assessment, coverage 
and pricing polices to encourage value for money; and 
harnessing the potential of health data while managing risks. 

In regards to harnessing the potential of health data, the 
report states that strong data governance and technical 
and operational readiness are key to capitalise on the 
opportunities presented by electronic health record systems. 
According to a recent OECD survey, the UK, the US, Canada, 
Denmark, Finland, New Zealand, Singapore and Sweden are 
all advanced in making use of electronic health record data. 

However, the report stresses that, ‘the health sector seems 
to be lagging behind other industries in harnessing this 
potentially transformative technology.’ The final chapter of 
the report examines how health systems can make better 
use of health data and digital technologies as well as the 
legal and legislative challenges that the OECD believes 
need to be resolved, and concludes by providing a 
governance framework to assist policymakers to maximise 
the benefits and manage the risks of health data.
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